United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 



n 


74^-1094 


UNITED STATES COURT OP APPE/ILS 
POR THE SECOND CIRCUIT 


UNITED STATES OP AMERICA 
ex rel. CORNELIUS LUCAS, 

Petitloner^Appellant, 

-against- : Docket No. 74-1094 

PAUL J. REGAN, Chairman, ! 

New York State Division : 

of Parole , . 

Respondent- Appel lee. : 



WILLIAM J. GALLAGHER, ESQ., 

THE LEGAL AID SOCIETY, 

Attorney for Petitioner- 
Appellant CORNELIUS LUCAS 
FEDERAL DEFENDER SERVICES UNIT 
606 United States Court House 
Foley Square 

New York, New York 10007 
(212) 732-2971 



BRIEF FOR PETITIOtlER-APPELLAN^/ 


ON APPEAL FROM AN ORDER OF |[: 
THE UNITED STATES DISTRICT COURT% 
POR THE EASTERN DISTRICT OF NEW YO^ 


®VcoND 


LEWIS 0. OLIVER, JR., 
Of Counsel 




Table of Contents 


Table of Cases and Other Authorities «... ii 

Questions Presented i 

Statement Pursuant to Rule 23(3} 

Preliminary Statement * 2 

Statement of Facts 

A. Prior Proceedings 2 

B. The Underlying Crime 3 

C. The Identification Procedures 6 

D. The Undisclosed Conditions for the 

Testimony of the Acconplice^Witness 10 

5. The Undisclosed Psychiatric Condition 

of the Accorsplice V/itness 16 

F . Other Evidence Relating to the Crime 22 

G. The Defense 23 

H. The District Court Opinion 26 


ARGUMEirr 

I The Trial Court's refusal to grant a con- 
tinu 2 mce (A) so that the defense could 
locate Ulysses Bryant and (3) obtain com- 
pliance with its subpoena for Adderly's 
psychiatric records deprived appellant of 
his Sixth and Fourteen^ Amendment rights 27 

A. The failure to give counsel adequate 

time to find Ulysses Bryant is a vio- 
lation of due process 27 

B. The Court violated due process by deny- 
ing apnellant a continuance to secure 


compliance v/ith the Court's subpoena 

for Adderly's psychiatric records 36 

II The station house show- up of appellant was 
so conducive to irreparable mistaken iden- 
tification as to violate due process 40 





Ill The failure of the Court and prosecutor 
to correct Adderly's false testimony 
that he would be ncmitted to plead 
guilty to a lesser crlr.e even if he 
did not inculpate appellant deprived 
appellant of due process 49 


Table of Cases 


Avery v. Alabama , 308 U.S. 444 (1938) 30 

Brady v. Maryland , 373 U.S. 83 (1963) 29 

Foster V. California , 394 U.S. 440 (1967) 41 , 42 

Giglio V. United States , 405 U.S. 150 (1972) 50 

Napue V. Illinois , 360 U.S. 264 (1959) 50, 51 

V. Diggers , 409 U.S. 188 (1972) 41, 42, 42, 46 

People V. Caserta , 19 N.Y.2d 18 (1966) 47 


People V. Guernsey , 24 A.D.2d 311 (3d Dept. 1965) 34 

People V. CK/ens , 272 II. Y. 215 (1936) 34 

V. Reusing , 14 N.Y.2d 210 (1964) 37, 38, 39, 40 

People V. Williams , 3 A.D.2d 967 (4th Dept. 1957) 32 

Stovall V. Denno , 388 U.S. 293 (1967) 41 

Ungar v. Sarafite , 376 U.S. 575 (1964) 29 

United States ex rol. Phipps v. Follette , 428 F.2d 912 

(2d Cir. 1970) 42, 46, 47 

United Sta tes ex rel. Ri vera v. Ilc.Ccndrick , 448 F.2d 30 


(2d Cir. 1971) 43 

United ntatas n: : rol. Spr i nglo v. Follette , 435 F.2d 1380 

(3a Cir. 1979) 46 


ii 


52 





United States v. Cai^bell, 426 F.2d 547 (2d Cir. 1970) 

Itolted States v. Cllenbogen , 365 F.2d 982 (2d Cir. 1966) . 35 
United States v. Keoghs 391 F.2d 138 (2d Cir. 1968) .. 30, 31 
United States v. Massino, 275 F.2d 129 (2d Cir. 1960) .... 53 
Un ited States v. MUler, 411 F.2d 825 (2d Cir. 1969) ..38, 40 
toited States v. Pacelll , Doc. Wo. 73-2137 (2d Cir. Jan- 
uary 11, 1974), slip opinion 1347 38 

united state, v. Padgett, 432 P.2d 70 (2d Cir. 1970) . 51, 52 

(Rlted Statea v. Pollsl , 416 P.2d 573 (2d Cir. 1969) 31 

ttoited States, v. •Jhlte , 324 F.2d 314 (2d Cir. 1963) .. 32, 33 
United States v. Zborow3)ci . 371 F.2d 661 (2d Cir. 1959) .. 40 
i^shinqton v. Texas , 338 U.J. 14 (1966) 27 


Other Authorities 


^ye-’>^itn ess Identification in Criminal Cases 
(1965) 


47, 


VIII V/igmore, gvidence , 5S2116, 2220, 2265 (3d ed. 1940) 


I Uignore, Evidence , SS139, 142 (3d ed. 1940) 


48 

32 

34 


iii 


UNITED STATE*; COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

— - 

: 

• 

UNITED STATES OF AMERICA : 

ex rel. CORNELIUS LUCAS, : 

: 

Petitioner- Appellant, : 

• 

-against- : Docket No. 74-1094 

PAUL J. REGAN, Chairman, : 

Ne’.-; York State Division 

of Parole, J 

Respondent-Appellee. : 



ON APPEAL FROM AN ORDER OF 
THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


QUESTIONS PRESENTED 


, “liether the Trial Court's refusal to 

appellant of his Sixth and Pourteinth Amend-' 

t:rs‘£“ “Hr ss.s z..- 



STATEJCNT^^URSUANT^^TOJl^^ 


Prelii|^inaJ2^^^aten«nt 

This appeal is fron an order of the United States 
District Court for the Eastern District of New York (The Hon- 
orable Marc A, Costeuitino) entered on Noventoer 9 , 1973, deny- 
ing without a hearin9 a petition for writ of habeas corpus* 

The District Court granted a certificate of probable cause 
and leave to appeal ^ forma pauperis . 

t 

This Court continued The Legal Aid Society, Federal 
Defender Services Unit, as counsel on appeal pursuemt to the 
Criminal Justice Act. 

Statement of Facts 

Appellant was convicted, after a jury trial, in the 
Supreme Court of the State of New York, Kings County, of rob- 
bery in the first degree, grand larceny in the first degree, 
and assault in the first degree. On Septemlier 6, 1968, appel- 
lant was sentenced to concurrent sentences of ten to twenty 
years for the robbery count, five to ten years for the grand 

larceny count, and two to two-and-a-half years for the assault 
count. 

On October 15, 19G8, after a hearing, the Supreme 
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1 

1 

J 

Court of the State of New York, Kings County, denied without ' 

opinion appellant's petition for writ of error corain nobis i 

challenging the validity of the conviction. 

The Appellate Division, Second Judicial Department, 
consolidated appeals from the judgment and the order, and 
affirmed both without opinion. People v. Lucas , 33 A.D.2d 
994 (1970). The New York Court of Appeals affirmed the de- 
cision without opinion. The Honor 2 d>le Charles D. Breitel dis- 
senting. People V. Lucas, 23 N.Y.2d 761 (1971).* A motion 
to amend the remittitur was granted to reflect consideration 

of the constitutional issues. People v. Lucas , 29 N.Y.2d 549 
(1971). 

The Supreme Court of the United States denied cer- 
tiorari, Mr. Justice Douglas dissenting. Lucas v. New York . 

404 U.S. 994 (1971). 

The issues raised on this appeal were considered by 
the Hew York courts and raised in the petition for writ of 
habeas corpus filed in the District Court. 

U. The Underlying Crime 

The evidence against appellant came primarily from 
Mrs. Carl Gardner, the victim of the robbery, and Norman Ad- 
derlv, an accomnlice. Through them, the State established 

*Thc dissenting opinion of Judge Breitel is "C to appel- 
lant's separate appendix. 
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that a robbery was conmitted by three armed men against Mr. 
and Mrs. Gardner in their home at 9*30 p.n. on April 23, 1964; 
that all three robbers carried guns; that two of the men tied 
Mrs. Gardner up; and that one robber threatened to kill her. In 
a station house line-up and at trial, Mrs. Gardner unequivocally 
Identified Norman Adderly and Edward Polhill as two of the rob- 
bers. Mr. Gardner identified only Polhill. The prosecution 
contended that appellant was the third man involved. 

Mrs. Gardner testified that at about 9:30 p.n. on 
April 23, 1964 (T 346-47*), Adderly, carrying a gun, forced 
his way into the apartment and put one hand around her neck 
and the other over her mouth (T 203, 301-02, 333-35, 337-38, 

344) . In this position Adderly pushed her back into the 
apartment toward a bedroom (T 302-03). Two other men entered 
the apartment behind Adderly, each with a drawn gun (T 277, 

281, 302, 333-34, 337). Adderly placed his gun to Mrs. Gard- 
ner's head and threatened to kill her if she didn't tell where 
the "hit money" was hidden (T 273).** Using a sheet torn into 
strips by co-defendant Polhill, Adderly placed a gag in Mrs. 
Gardner's mouth and threatened to kill her if she screamed, 
and then Adderly tied her to the bed (T 284-86, 303), She 


*Referonces denoted "T" are to minutes of the pre-trial 
hearing of May 19, 1965, and the trial of May 20? 1965. 

<^he -numbers" and 

the bedroom!^® noney* she had won under the pillow in 
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tried to look into the rest of the apartnent while Adderly 
had his knee in her back as she lay face down on the bed 
(T 286, 364-65). Adderly took money from her wallet. He 
then took the gag out of her mouth and again threatened to 
kill her if she did not tell him whore the rest of the money 
was, whereupon she told him it was hidden under the pillow 
(T 290-91, 287). Adderly directed tlie others to leave the 
apartnent, and they left Mrs. Gardner tied face down on the 
bed (T 290-91) . She did not know how long they had been in 
-he apartment because she was so "scared," ahd she had a 
difficult time untying herself and helping her injured husband 
out of the bathroom because she was still frightened (T 293-94). 

^ She testified that the third person did not touch 

her during the entire commission of the crime, and his only 
activity was searching around "all over" the other rooms of 
the aparmtnet (T 286, 288-89, 341-42, 348). She could not 
describe what any of the men were wearing or what they looked 
like, although she could remember their "faces," because she 

was so frigntened by their faces during the commission of the 
crime (T 307-08) . 

Mr. Gardner was in the bathroom during the entire 
time the crime was in progress. He observed Polhill, who in- 
jured Gardner in the bathroom, and both at the station house 
and at trial ifientified Polhill as one of the participants in 
the robbery (T 238-39, 248-49, 251). never having seen the 
third robber, Mr. Gardner was unable to make any identification 
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as to who he was (T 234-36). 
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.^^c_Identlfl cation Procedures 


The testimony given at trial by Mrs. Gardner and 
Detective Arthur Broughton revealed the following facta con- 
cerning the Identification of appellant: 

TWO days after the robbery, at about 9:30 p.m. , on 
Saturday, April 25, 1964, Detective Arthur Broughton arrested 
Adderly, Polhlll, and Ulysses Bryant* while they were In a 
car. The gun Polhlll used In the robbery was found In the 
car** (T 144-45, 379-00, 387-30). 

On Sunday morning, April 26, three days after the 
commission of the crime, Mrs. Gardner was Invited to the 
station house to see whether she could identify the men who 
had been arrested (T 309-10, 314). 

A Detective Ott took her Into a room from she could 
look through a peephole Into an adjoining room. In the second 
room were six men dressed in civilian clothes. Mrs. Gardner 
Identified Adderly, Polhlll, and Adderly 's cousin, Ulysses 
Bryant, as the three men who had robbed her apartment (T 311 
-12, 318-25). She remained at the precinct house the rest of 
the day (T 315, 317). 


testified at the proceedings at which his plea 
was taken that Jryant was his cousin (T 66). The jury never 
heard this. 

**The gun was introduced into evidence at the trial. 
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Later that day Ulysses Bryant was brought alone in- 
to a room at the station house* Upon questioning by Assistant 
District Attorney Cabarctta^ Mrs* Gardner stated she could not 
tell whether he was one of the men unless he had a hat on. He 
was brought back wearing a hat, and she confirmed her identi- 
fication of Dryemt as one of the robbers: 

Yes; he was the one with the 
hat on**** That's one of the men 
that care into my house 2 md held 
me up**** He ran around* He was 
doing the searching* He was tear- 
ing up the hoxise* He was looking 
to see if I had money in the house* 

(T 320-21)** 

In similar show-ups Mrs* Gardner again identified 
Polhlll and Adderly* . 

Late Sunday afternoon, April 26, 1964, more th«m 
ninety minutes after Mrs* Gardner's second identification 
of Ulysses Bryant, Detective Broughton went to appellant's 

home without a warrant with the intention of arresting appel- 
lant as the third participant in the Gardner robbery (T 381, 
3C9) * He gained c:. trance to the Lucas residence by telling 
appellant's wife that he was investigating a hit and run ac- 
cident (T 392) * He took appellant back to the 79th Precinct 
about forty- five minutes after the arrest and questioned him 


*t7hile in the station house Mrs. Gardner identified Bryant 
as the third zobber because he was wearing a hat* Contrary to 
her testimony, Mr. Gardner and Detective Broughton both testi- 
fied that only Polhill had been wearing a hat (T 230-39, 240-49, 
251, 393). The transcript of Mrs. Gardner's station house iden- 
tification of Bryant is fully set forth at Appendix E. 
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there (T 381, 390). Appellant denied participation in the 
robbery (T 393) , 

At approximately 5:50 p.m. (T 369) Mrs. Gardner 
was brought back into the room with Assistant District Attor- 
ney Carabetta. Appellant was brought into the room alone.* 
Carabetta asked Mrs. Gardner, -Do you recognize that man?- ' 
Mrs. Gardner withdrew her identification of Bryant and iden- 
tified appellant as the third person involved in the robbery, 

the man who had been searching through the house for money 
(T 358-59) . 

At trial, more than a year liter, Mrs. Gardner iden- 
tified all three men (T 279-80). 



It was not until she revealed, on cross-examination 
on th. .econd d.y of trial, her prior identification of Bryant 
that defence counsel learned of it. It was also at this tine 
that he received the transcript of Mrs. Gardner's station 
house identification of Bryant for purposes of cross-examina- 
tion. Thus, the prosecution had kept Mrs. Gardner's previous ' 

identification of Bryant secret for more than a year prior to 
trial (T 519). 


Further, although at trial Mrs. Gardner claimed tha- 
she had told Carabetta that she was not sure the third ,«n wa; 

.^"naT§:!?t“ §iiif 
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Dryant, the Assistant District Attorney conceded that the ste- 
no 9 raphic record of her identification in the station house 
did not contain any douot as to her positive identification 
of Bryant (T 322# 328) . Mrs* Gardner was asked at trial whe— 
ther Bryant was present in the courtroom. She stated# "Yes# 
he is in here#” and identified Polhlll as Bryant* Then she 
said Bryant was not present (T 325-26) * 

At the conclusion of her testimony on May 21# 1965# 
the Court# at the request of counsel, indicated that Mrs* Gard- 
ner should be kept on call in the event she should be recalled 
by the defense (T 370) * Near the close of the defense case# 
on May 25# 1965# after the weekend recess and two more days of 
testimony# counsel moved to recall Mrs* Gardner to the stand 
for further cross-examination on the show-up identification 
of appellant* Counsel pointed out that he had not been aware 
of Mrs* Gardner's original identification of Ulysses Bryant 
OT any other man as the third robber until she was under cross- 
examination on the second day of trial* The Court denied the 
notion on the ground Mrs. Gardner had already testified (T 518- 
19)* 

Counsel also moved that the District Attorney be 
required to produce Ulysses Hrvant in court# or produce his 
address# in order that the defense could examine him on the 
identification issue. These iiiotions wore denied (T 515-19. 

522 ) . 

Counsel then moved for a continuance in order to 


9 


atterq>t to locate Bryant.* 


The lootion was denied^ (T 522), 





Pj__The_Undl8cl03ed_CondltlonG for the 
Testimony. of the Accomplice-Witness 

On May 19, 1965, the day before the selection of the 
jury for the trial in this case, the Court conducted a hearing 
in the presence of appellant and his attorney to determine whe- 
ther Adderly's case would be severed so he could testify for 
the prosecution at trial. During this hearing Adderly gave 
extensive testimony in^licating appellant m the third robber 
(T 171) . This was the first tlrae the prosecution revealed 
that Adderly would be a witness for the State (T 2-3, 73-74, 
162, 198-99). 

An agreement was made between \dderly and the State, 
with the consent of the Court, that if Adderly testified at 
appellant's trial "substantially" as he had at the hearing, he 
would be permitted to plead guilty to the crime of attempted 
robbery in the third degree at the conclusion of the trial,** 


*Between the second and fourth days of trial, counsel had 
sent ar. investigator to Bryant's last known address and found 
he no longer lived there. See coram nobis petition of trial 
counsel. 


previously been convicted of manslaughter in 
the first degree and had served six years in state prison. As 
a second felony offender, prenisr.-i on a plea to robbery in the 
irst degree in tois case, he faced a possible maximum sentence 
of sixty years' imprisonment. There was also pending against 
Acdorly another felony indictment, which was to be covered by 
the reduced plea of attempted robbery in the third degree at 
the conclusion of the trial (T 178) . 
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The condition upon which Adderly would be permitted to plead 
to a reduced charge at the conclusion of appellant's trial was 
carefully stated by the prosecutor: 

[Assitant District Attorney] 

Browns tein: ... The District At- 
torney h 2 is consulted with Mr, Segal, 
the attorney of record now of this 
defendant Adderly, and as a result 
of my conversation with Mr. Segal, 
we both in a forthright manner 
tried to cone down to the justice 
of this case and to the truth of 
this case: and I had an understand- 
ing with Mr. Segal that if this 
defendant, Adderly, will tell the 
truth on the trial of this case, 
substantially as this record has 
— — an3"l^ stenoqrapiier . 

now ordering this record -- 

The Court: Are you satisfied 
that all the facts have been de- 
veloped? 

Mr, Drownsteln: Yes, your Hon- 
or; substantially all the facts, 
missing a few details, that are 
not important at this point. If 
he does that, then there is a 
cleancut, forthright promise given 
to you in open court that the Dis- 
trict Attorney will consent to the 
vacating of this plea taken now, 
of robbery in the first degree, 
and will be amenable to your of- 
fering to plead guilty to attempted 
robbery in the third degree, to 
cover all counts, as v/ell as the 
other indictment. 

(T 73-74) . Lmphasis added . 

The Court also impressed this proviso on Adderly: | 

Did anyone make any promises 
to you other than the fact that 
if you tell the truth and testify 

against these defendant s an<l if ^ 

"i 

i 
t 

J 
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what you say will conform with 
wESt ; /ou just tofd the Court — 
i-n sub's not in those words 
you v;ill then get the consi- 
deration of having your plea re- 
duced to attempt [ed] robbery in 
the third degree; was that the 
promise made to you? 


(T 72) . Eng>ha3i8 added . 

Again » the Court told Adderly: 

You know, sir, if you don't 
repeat the truth , nothing else 
but the truth, from the witness 
stand — and ^ assume that what 
you told we in response to the 
questions was the truST ~ tEe 
plea of robbery in the first de- 
gree will stand? And do you un- 
derstand, sir, there is absolute- 
ly no promise of any kind other 
than what haa been communicated 
in open court? Do you still want 
to plead guilty as proposed? 

(T 75) . En^hasis added .* 

At trial, Adderly was the first witness for the State. 
He was on the witness stand one full day of the three days' tes- 
timony. Adderly testified substantially as did Mrs. Gardner 
regarding his and Polhill's roles in the execution of the rob- 
bery, except that he sought to minimize his own participation. 
Adderly named appellant as the third robber, and he testified 
that as soon as they had entered the apartment appellant 5Uid 
Polhill by-passed him while he was choking Mrs. Gardner. Search- 
ing through the rest of the aoartnent was the only activity ap- 
pellant engaged in during the eight to ten minutes the three 
men were in the apartment. 


*The full text of the plea agreement is set out at Appendix 

P. 
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At trials the defense repeatedly cros8**exaiai.ned 
Adder ly as to whether he v/ould be permitted to plead guilty 
to atceropted robbery in the third degree at the conclusion 
of the trial if he did not testify subs tern tially as he had 
out of the jury's presence, n^uning appellant aa the third 
person, during the pre-trial proceedings. Without correction 
by the prosecutor, Adderly repeatedly denied that this con- 
dition was placed on his receiving the lesser plea: 

Defense Counsel: Hr. Adderly, 
you know very well, don’t you, that 
it you do not include then in your 
statements here in the testimony, 
that you would not be offered the 
plea to attempted robbery in the 
third degree? 

Assistant District Attorney: I 
object. 

Defense Counsel: You know that, 
don't you? 

Mr. Adderly: Ilo, sir. 

The Court: Let him asnwer. 

Defense Counsel: All right. 

Ansv/cr . 

Mr. Adderly: No, sir. 

Defense Counsel: You don't 
know that? 

Hr. Adderly: No, sir. 

(T 166) . 

* * * * 

Defense Counsel: The plea was 
conditioned upon tJic basis that you 
get on the witness stand, correct. 
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and tell your story? 


Mr, Adderly: Yes. 

The Court: Was it to tell 
your storn? 

Mr, Adderly: To tell the 
truth; to speak the truth what 
happened on that alleged night, 
April 23rd. 


(T 203). 

Adderly was to repeat his denial that any condition had been 

t 

placed on his receiving the lesser plea numerous other times 
(T 158, 165, 202) , 

The Court rebuked counsel for suggesting tnat Adderly 
would have to tell the sane story in order to benefit from his 
agreement to testify, and in so doing supported Adderly 's denials: 

Defense Counsel; Then there 
cane a time when you were offered 
a reduced plea, is that correct? 

Mr. Adderly: Yes. 

Defense Counsel: You know, 
don't you, that you were offered 
that reduced plea on the condition 
that you make the statement that 
you made here today? 

The Court: That is not true. 

The Court participated in that. 

(T 150) . 

* * * * 

The Court: T7ell, it is untrue 
if you are referring to the tine 
he offered his plea in court. Of 
course it is untrue. 

(T 159) . 
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The Court also participated heavily in the cross- 
examination of Adderly on this point, during which Adderly 
again denied he had to implicate appellant in order to get 
the reduced plea: 


The Court: You are not answer- 
ing me, sir. I want to know whe- 
ther or not it was your understand- 
ing that in order to earn the con- 
sideration that was offered to you, 
that you would have to say that 
these two men were implicated in 
thr. robbery with you? 

Mr. Adderly: In order to get 
the consideration? No, sir. 

The Court: Well, what were you 
to do for the consideration? 

Defense Counsel: May I have 
that answer? 

The Court: "No, sir," he said. 

The Court: l<hat were you to do 
to gain the consideration that was 
offered to you? 

Mr. Adderly: To tell the truth 
what happened. 


(T 165) .* 

After the trial, the prosecutor was to acknowledge 
the primary importance of the accomplice Adderly 's testimony: 

In ray opinion the evidence of 
the People's v/itnesses needed re- 
inforcement in order to obtain a 
conviction, and therefore I agreed 
to accept the v/ithin plea upon the 


The full text of Adderly 's testimony is sot forth as appel- 
lant's appendix , 
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promise of the defendamt, to tes- 
tify concerning the facts, as a 
State's witness. The other two 
defendemts were convicted by a 
Jury of Robbery in the First De- 
gree, primarily through the tes- 
timony orthis defendant. 

See statement pursuant to 

N.y.S. Code Crin. Proc. 

S342-a.* Emphasis added. 


®i;^^^J2l^^i£^i®®3ose^^|sychiatric 
g^dition of the Addomolice 
Witness 

The State revealed at the pre-trial hearing on May 
19, 1965, that Adderly would be a prosecution witness (T 2-3, 
73-74, 162, 198-99). At the outset of the cross-examination 
of Aoderly on the first day of trial, counsel requested to see 
all medical or psychiatric records relating to Adderly in the 
possession of the prosecution. The Assistant District Attorney 
stated that there was no such material in his "trial file" 

(T 148-49, 154). On the second day of trial. May 21, 1965, 
the Court signed, and ocunsel served, a subpoena duces tecum 
directing the Kings County Hospital to produce all psychiatric 
records relating to Adderly (T 517). 

Under cross-examination on the second day of trial, 
Adderly testified that subsequent to his arrest he was admit- 
ted to the Kin gs County Hospital psychiatric ward for obser- 

reoullt^^ document will be made available to this Court upon 
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vatlon at the request of the warden of the detention facility 
(T 196) . This was the total testlniony the jury heard on the 
subnect of Adderly's mental condition because the Court would 
not permit an inquiry into the circumstances of his conunitment 
(T 196-98) . Adderly was told to remain available for further 
examination (T 215-16, 218). 

By the fourth, and final, day of trial. May 25, 1965, 
the Kings County Hospital had not coraplied with the subpoena 
issued in appellant's behalf. Out of the presence of the jury, 
counsel requested that the trial be continued until the psychi- 
atric evidence which had been sxibpoenaed was produced. In deny- 
1*19 the motion, the Court, out of the presence of the jury, 
stated: 

... Maybe they are [vital]; maybe 
they're not. I ^un not going to 
speculate. If you subpoenaed them, 
punish them for contempt if they 
didn't bring them in. 

(T 517). 

At the coram nobis hearing held subsequent to trial, 
the records of Kings County Hospital revealed Adderly's psy- 
chiatric history during the pendency of the trial. He was in 
the hospital in mid-April 1964 , when he was diagnosed as a 
"social pathic personality, disturbance, antisocial personality" 
(IIH 29*). He was there again on April 28 and 29, 1964, because 


♦References denoted "HH" are to the minutes of the coram 
nobis hearing held on October 3, 1968. 
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he was uncooperative (HII 29-30) . Addcrly was returned to the 
hospital a third time at the request of Dr. Enanuel Saland, a 
psychiatrist at Queens Branch House of Detention for Men^ on 
May 4, 1964. In a letter dated Hay 4, 1964, to the admitting 
physician at Kings County Hospital, Dr. Saland stated the fol- 
lowing: 

••• He said Mr. Adderly was irrele- 
vant, Incoherent, hostile, agitated 
**- he used foul and obscene lemguage. 

He also said he was delusional in 
the paranoid area. He said, for ex- 
ar^le, "My mother and ny lawyer are 
downstairs trying to get me out, but 
they killed ny ..mother" — His affect 
v/M blunted, inappropriate, insight 
and judgrtent defective. And that he 
has — he had not eaten for the past 
couple of days. Dxagnosis impres- 
sion: paranoid schizophrenia. 

(IIH 23-26) . 

On the follo\/ing day. May 5, 1964, a psychiatrist at 
Kings County Hospital, Dr, Winkler, wrote a letter to the Pre- 
siding Justice of the Criminal Court, Kings County, stating he 
had reason to believe Adder ly suffered from a mental disturbance, 
and he requested that the Court issue a formal order for a com- 
mitment of Adderly for psychiatric observation (HH 31) . 

On May 11, 1964, this case was on the calendar in 
Crirainal Court, Kings County (IIH 27) , and the application of 
Dr. Winkler for a formal order of conunitment was denied in the 
follo'.ving manner: 

The Court: I have a rocoran’.en- 
dation to have Adderly sent to Kings 
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County for observation. Committed 
to Kings County for observation? 
tir . Martin , do you swear to the 
truth of the affidavit you signed? 

[Police Officer] Martin: I 

do. 


Court Officer: Do you waive 
the reading of the complaint and 
the rights? 

[Lucas' Counsel]: I do, 

[Adderly's Counsel]: Your Hon- 
or, I have spoken to the parents of 
the defendant, and they say there 
is nothing wrong with him, Norman 
Adder ly , 

The Court: If they object, I 
won't send him for observation, I 
don't care. 

Minutes of Peopl e v. Watts, 
Bryant , Edwards , Polhill , 
Adderly, and Lucas, Criminal 
Court, Kings County, Doc, 

Nos. A3740-A3746/1964, May 
11, 1964, at 2-3 (Schor, J.) 

On May 11, 1964, Adderly was returned to the Queens 
House of Detention (HH 27). At the time of his discharge. Dr. 
Jiminez, one of the doctors at the detention facility, diagnosed 
Adderly as an anti-social personality because he was without 
benefit of a further o::anination (IIH 20) . 

testified that paranoid schizophrenia is 
a mental illness in which the individual develops delusions of 
nersocution or delusions of grandiosity (Uli 25) . He was asked 
the follov/ing hypothetical question: 

If the condition existed, assum- 
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Ing Doctor this condition existed 
during the course of a trial which 
this defendant v;ould have to tes- 
tify# would [it] have an effect on 
answers which he would give to — 

The District Attorney objected# and the Court sustained the ob- 
jection (HH 25) .* 

The doctor testified that in order to determine whe- 
ther Adder ly was a paranoid schizophrenic a year later at trial# 
Adderly would have to have been subjected to an examination at 
the tine of trial (lili 28) . 

At the coram nobis proceeding# Adderly testified that 
he remembered the trial in which he testified against appellemt. 
He denied he had been corunitted to any hospital for psychiatric 
help during the course of the proceedings (H 3**) . 

However# he said tliat approximately a month and a 
half before tlie beginning of the trial (May 20# 1965)# he com- 
plained about a "headache" and was admitted to Kings County 
Hospital where he remained for about five days. He denied that 
any of the personnel at the hospital talked to him about his 
condition# and he denied that he was intervie^/ed by any doctors 

♦Similarly# the doctor was not permitted to testify v/hether 
this condition would affect Adderly 's conpetcncc (HH 28) or his 
credibility (HH 30) as a witness. The doctor was asked whether 
he disagreed with Dr. Saland's findings that Adderly was a para- 
noid schizophrenic sufferinq from delusions at the time of the 
examination, and the Court stated# "Don't answer that question 
. " (HH 26) . 

** References denoted "H" are to the minutes of the coram 
nobis hearing held on May 20, 1963. 
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in Kings County Hospital. The headaches continued to come and 

* 

go after he left th*^ hospital ^ but he denied having had any 
headaches during the trial (H 3-5) . lie repeated that he had 
been in the hospital only once (II 10) , and that it had been 
approxiroately a month before the trial (H 9) . 

It was noted that Addcrly's testimony was untrue on 
several points and reflected a lapse of one year in his memory 
(H 11) • The Court ruled that counsel could not cross-examine 
Adderly for the purpose of csteiblishlng his Incompetence at 
the tine of the trial (H 7-8) . 

Adderly testified that the District Attorney's office 
knew he had been at Kings County Hospital because that office 
had brought him from the hospital to court: 

Defense Counsel: Did you make 
(the headaches] known to the Kings 
County Hospital through the District 
Attorney's office? 

Adderly: Well, I didn't make 
it know (sic) but I thought they 
knew it. They brought me from the 
hospital to court. 

(H 4). 

Bernard Brexr^nstoin, the Assistant District Attorney 
who prosecuted the case, testified that at the time of trial 
he had no personal knowledge that Adderly had been committed 
to Kings County Hospital for psychiatric observation, and that 
he did not withhold such information from the defense (IIII 5-G, 
9-10) . 

After the hearing, the application for V'/rit of ori*or 
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coreun nobis was denied. 

^;_,,^,^thcrJCvidenc^^elating^^t^theCri2e 

Detective Arthur Broughton testified that on the 
night of the robbery he and five other detectives (Ott and 
Nelson from the 79th Squad and O'Brien, Dean, and v/amsley 
from the Narcotics Squad) were assigned to a stakeout of 
Adderly's residence. Broughton was situated in an unmarked 
car about 150 feet away (T 373-75, 384, 394-95). 

After about an hour, when it was dark, he observed 
a white 1955 Cadillac convertible bearing license plate nuuiber 
5L9598 pull up outside the premises (T 374-76, 234-85, 399).* 
Although there were other persons walking on the dark street 
at that tir'e, Broughton said ho observed the face of the driver 
of the Cadillac as he went from the car to the house for "several 
seconds," and he testified that the driver was appellant 
(T 385, 375). 

About fifteen minutes later, the witness observed 
Addelry , Polhill, and the driver leave Adderly's house and 
enter the v;hite Cadillac (T 375-76, 399). The witness and the 
other detectives followed the car from about a block behind 
9:30 p.n. At that tine the car wm parked about 

*?Jo evidence was introduced as to the nano under which the 
car v/as registered. In sumir.ation the District Attorney argued 
that the 1935 car observed by the detective was "similar" to 
the 1954 car owned by appellant (T 563) . 
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two hundred feet frow the victins ' building, and tJie witness 
and the other officers continued on and left the area (T 377- 
79, 387). 

Detective Broughton repeatedly testified that only 
three men had entered the car, and that he was “ certain ** that 
only three raen were in it while it was being followed (T 375, 
376, 377, 399-400. Emphasis added ) . 

In contrast. Adder ly repeatedly testified that four 
men — Adderly, Polhill, appellant, and James Brown — had en- 
tered the car together and proceeded from his house to the area 
of the victims' house (T 109, 113-14, 116, 126, 142, 187). 

The fourth man, James Drown, whom the detective was 
apparently unable to see, was the nephew of Adderly 's girl- 
friend, and was a fourth accomplice in the robbery (T 109, 111, 
174, 195). Adderly testified that appellant had arrived at 
9:30 p.ra., and that all four men left together immediately 
afterwards (T 21, 109, 113—14) . Janes Brown had first suggest- 
ed the scheme to rob Mrs. Gardner of the "hit money," which 
was thought to bo about $5,000, and Brown waited in the car 
during the robbery and aftcr./ard received a fourth of* the pro- 
ceeds T 111-12, 104-95). Dro\m was never apprehended or tried. 

Appellant testified on his own behalf, lie was em- 
ployed as the superintendent in seven buildings on his bloc)t. 
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Appellant's only previous conviction was for a misdemeanor in 
Montgomery, Alabama (T 442, 461-66), 

Appellant defied that he had participated in the rob- 
bery of Mrs. Gardner (T ^4-45, 447, 456, 460-61). He never 
owned a Beretta pistol (t\ 46). In April 1964 he had not Jcnown 
Adderly very well (T 447, 49*1-53). 

At about 6:00 p.m. ^on the night of the robbery, ap- 
pellant was in Bob's Barber Shop at 724 Fulton Street (T 443). 

About 7:45 p.m. he went to a service station located at the 

Atlantic Avenue atid Clinton Street to put a new 
transmission into his car, a tv/o-door white 1954 Cadillac 
(T 547) , which was towed to the station. The transmission 
had been obtained from Tom Livingstone, and appellant and 
Clarence 'Jallacc started worlcing on the transmission about 
8:30 p.m. After being unable to get the transmission in, at 
about 11:00 p.m. they went to a bar located at 722 Fulton 
Street, where they remained until 12:30 or 1:00 a.m. Tlien 
aopcllant went home (T 433-44). 

Appellant testified that, when arrested, Broughton 
informed him that he was investigating a hit and run case. 

’./hen appellant denied involvement in a hit and run case and 
asked for time to call an attorney, the detective told him it 
was aniraportant and to get dressed (T 445-46). Appellant ar- 
rive! at the 70th Precinct about 4:45 p.m. and, although he 
was questioned about a hit and run accident, he v/as never 
questioned about an assault and robbery while at the station 
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house/ and did not know v;hat the charges were until he was 
arraigned in court (T 446, 449-50) . 

Mrs, Viola Jackson, v;ho testified under subpoena 
for Polhill, was Adderly's girlfriend, and resided with him 
at the time of the crime (T 470, 489, 498). She stated that 
appellant was not present in the house with Addcrly and her 
nephew, Brown, on the night of the robbery (T 474-76). 

Clarence !.'allace, an autoi/.obile mechanic who was 
employed by the Flying-A service station at the corner of At- 
lantic Avenue and Clinton Street during April 1964, testified 
in appellant's behalf (T 503, 509). he had knov^n appellant 
only as a customer at the service station, and he had sold 
appellant a 1954 v;hite Cadillac in early April 1964 (T 504), 
The only car ho had sold from 1964 to the tine of the trial 
was the car he sold appellant (T 515) . 

Appellant told him that the car had some "bugs" to 
be worked out, so I/allace told appellant to bring the car to 
tlic service station on the night of April 23, 1964, when ho 
was v7orking the night shift (T 503-04) . 

Appellant arrived at the station between 7:00 and 
8:00 p.m. , and the t’^o men attempted to put a nev/ transmission 
into the car. After working unsuccessfully for several hours, 
"Jallace closed the station about 11:00 p.m. Appellant had 
v/orked on the car v;j th V.’allace from. 7:00 or 3:00 p.n. until 
11:00 p.ir.. when the station closed (T 50 1-0 5). U'allacc then 
joined aMoellant at a bar on Fulton ntreet v/hcrc they remained 
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togctlier for several hours until 1:00 or 2:00 a.m. (T 506). 

V/allace heard appellant had been arrested about a week after 
the night they had worked on the car together (T 507) . 

The jurors began their deliberations at approximately 
4:00 p.m. After eight hours, they returned a verdict of guilty. 

H;;^^^Th^jDistric^^^Cour^^^£inion 

The District Court found that Ulysses Bryant was 
clearly a relevant and material witness for the defense on the 
issue of the identification of appellant as the third robber, 
bout found that the continuance was properly denied because 
the defense had four days in tlie midst of trial to locate him. 

The District Court also found that appellant "know" Bryant. 

The District Court found that a continuance to obtain 
Adderly's psychiatric records was properly denied because they 
had not been produced four days after they were subpoenaed, and 
because the defense v;as speculating as to the contents of the 
records . 

The District Court found no suggestiveness in the 
show— up of appellant, and that Mrs. Gardner had not been sure 
of her identification of iJryant. 

Finally, the District Court felt that Adderly's tes- 
timony that he was promised the lesser plea if he told the truth 
adequately per;r.itted the jury to assess his nxjtives for testi- 
fying. 
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lation of due p rocess . 

The record reveals that throe days after the conais- 
sion of the cri>'e» .Mrs. Gardner v/cnt to the station house and 
identified Addorly, Polhill, and Ulysses Hr/ant, out of a line- 
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up, as the three robbers. Several hours later Adder ly, Pol- 
hill, and Bryant were shown to her individually, and she con- 
firmed her earlier identification of Dryemt as the third rob- 
Hone of this was disclosed to appellant's counsel prior 
to trial, held more than a year later. Counsel first learned 
of Mrs. Gardner's original identification of Ulysses Bryant 2 is 
the third robber when he received the stenographic transcript 
of her station house identification for purposes of cross- 
examining her on the second day of the trial. Counsel dis- 
patched an investigator to Bryant's last known address in an 
unsuccessful attempt to locate him. On the fourth day of the 
trial (four days after he first learned of the prior identi- 
fication because there was an intervening weekend) counsel's 
request for a continuance in order to locate and produce Bryant 
on the issue of identification was denied. 

Ulysses Bryant's presence was critical to the defense 
because he had originally been identified by the complainant in 
a station house line-up as the nan who committed the acts sub- 
sequently attributed to appellant. Indeed, the opinion of the 
District Court found Bryant to be a relevant and material wit- 
ness : 

... He was clearly a raterial and 
relevant v;itness for [appellant] 
to question for the jury to sec 
and hoar so that it could evaluate 
?lrs. Gardner's idonti Tications . 

Appendix »*), at 4. 

Un.'.cr the circumst.nnccs of t’-.is case, the denial of a continu- 
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ince to locate and produce ary ant was totally unjustified. As 
tliC Supreme Court has stated: 


A myopic insistemce upon expeditious- 
ness in the face of a justifi£Q}le re- 
quest for delay can render the right 
to defend with counsel an empty for- 
mality. 


Ungar v. Sarafite , 376 U.S. 

575, 5G9 (1964) . 

Tiie request for delay here was justified 2 uid was made 
^fter derronstration of good faith need by the defense. The need 
for the delay was in fact caused by the State, which failed to 
fulfill its obligations under 3raJy v. Maryland , 373 U.S. 03 
(196 3) , to disclose this exculpatory evidence prior to trial, 
^’ith proper disclosure the defense v;ould have had weeks or 
r.onths to locate dry ant. 

further, it appears that the prosecutor's suppression 
of Mrs. Gardner's original identification of Jryant was deli— 
oerate.* In classifying the kinds of exculpatory evidence sup- 
pressed by the State, this Court has stated: 


The easy cases — at least they seen 
so now — are where the prosecutor's 
suppression was "deliberate," by 
which we include not merely a con- 
sidered decision to suppress, taken 
for the very purpose of obstructing, 
hut also failure to disclose evi— 

^en c o w hose ligh value to thcT " Jefonse 
courJ not Iiave escaped ^he prosccu- 
tor's attention. . . . (Citation omitted). 
3uch cases rarely present a prohlei.i 


^Obviously counsel coul».l mike no request as to Bryant since 
no nnu no idea icyant had beo:» identified. 
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as to "the degree of prejudice which 
must be shov/n;" alnost by definition 
the evidence is highly material. 

United St ates v . Keogh , 
i9l F.2d 138, 146-47 (2d 
Cir, 1968) . Eraphas is added . 

The original identification of Eryant as the third robber was 
clearly "evidence whose high value to the defense could not 
have escaped the prosecutor's attention," and, even without 
a reguest, it should have been disclosed prior to trial. 

Faced with such a surprise in the heat of trial, due 
process requires that the defendant be given a reasonable op- 
portunity to locate a material witness. Avery v. Alabama , 308 
U.S. 444, 450-52 (1939). That opportunity was improperly de- 
nied to appellant. Defense counsel acted with dispatch by 
sending an investigator out to Jryant's last known address in 
an unsuccessful attempt to locate him. (Gee coran nobis peti- 
tion) . !}hile the defense could not locate Bryant in the short 
time provided, that did not establish that Bryant was unavail- 
able. In jWery v. Alabama , supra , 308 U.S. at 450-52, counsel 
in a snail rural county with a population of less than 1,000 
people had three days to locate witnesses and prepare their 
case, and their request for a continuance was denied. In af- 
firming, the Court noted that, "unlike metropolitan centers," 
people knew each other, so counsel had been able to make in- 
quiries and e>iiau3t every possible of defense preparation in 
the three days provided. Id. 

Jhile three days may be a reasonable opportunity to 
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locate a witness in a snail rural county, four days in the heat 
of trial was not a fair opportunity to find an elusive crinipal 
in Wew York City with its 0,000,300 residents. Further, the 
mere fact Bryant had noved in the year betv/een the complain- 
ant's original identification of him and the trial did not 
establish his unavailablity so as to necessitate the conclusion 
that additional search would be fruitless. Tine to employ more 
thorough investigative techniques roight have proved fruitful. 
Defense counsel did request the prosecution to cooperate in 
producing Bryant (T 515). Bryant was Adderly's cousin, and 
the prosecution had control over Adderly. Under these circun- 
stanses, BrajW obligated the prosecution to use Adderly to 
assist in locating Bryant. It could not be said tliat Bryant 
was unavailable until that source of information was explored. 
Instead of cooperating, the prosecution encouraged the Court 
to terr-.inate the trial. 

Under this Court’s analysis in United States v. Keogh , 
sunra, 391 F.2d at 146-47, there should be no need to show pre- 
judice because the exculpatory value of the evidence was obvious- 
ly high and the prosecutor's suppression was deliberate. Measur- 
ing the prejudice bv the effect of the suppression on the pre- 
paration of tic defense. Un ited States v. Polisi . 416 F.2d 573, 
577 (2d Cir. 1969) , hov;ever, it is clear that the suppression 
projudiced appellant in the extreme. 

To assess firs. Gartlner's ability accurately to iden- 
tify the third person, it was crucial tliat the jury observe 
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Dryant and appellant standing side by side in illustration of 
the disparity in their appearances. VIII Wignore, Evidence , 
S32116 , ' 2220 , 2265 (3d Ed. 1940). Bryant, the cousin of the 
accornplice Adderly — a fact never learned by the jury* — 
did not resemble appellemt in physical appearance. Bryant 
was twenty- five years old and clean shaven. Appellant was 
thirty-nine and bearded. A physical comparison would have 
been a "proper and graphic deiiOnstration" of the unreliability 
of the complainant's suJjsequent identification of appellant. 
See People v. Wi Ilians , 3 A.D.2d 967 (4th Dept. 1957). 

This case is analogous on its facts to United States 
V. i/hite , 324 F.2d 814 (2d Cir. 1963) , wherein the defense 
sought and was denied a continuance to produce a known infor- 
mer, v;ho was ill at the time of trial, to testify on the de- 
fense of entrannent. In reversing and remanding for a new 
trial, this Court stated; 

A significant aspect of appellant's 
defense was his claimed ignorance 
of a potential supplier and his re- 
luctance to engage in the transac- 
tion. The truth of these assertions 
depended on what transpired when 
appellant and Lynn first met and 
conversed outside Copland's hearing. 

There was no other way for appellant 
to su3)stantiate his defense. Thus, 
the testimony sought to bo adduced 


*AdJerly inentioned that Jryant was his cousin only in the 
pre-trial oroceedin's , anJ did not repeat it at trial. During 
the pre-trial proceedings counsel did' not know of the prior 
identification of Iryant, had no reason to focus on it or to 
roipcp.bor it, and did not bring this fact out to the jury. 
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would not liavo been nerely curiiula~ 
tive# and would have done riore than 
impeach the Government witnesses. 

(Id. , at 816) . 

appellant's defense was mistaken identifica- 
tion and alibi. The best way for appellant to esteiblish the 
unreliability of the complainant's identification of him was 
to produce Bryant for the jury to see. The victim could not 
give a description of Bryant, Thus, without Bryant's presence, 
appellant would have to resume the stand, after the People 
rested and the continuance was denied, to describe Bryant as 
having been tv;enty-five and clean-shaven. Bryant's presence 
would have taken the element of appellant's credibility on the 
description out of the case, and therefore v/as not cumulative 
in nature. Appellant was entitled to have tlie jury see Bryant 
in person and to have the jurors ponder how !irs. Gardner's iden- 
tification could be reliable if she could identify two men of 
such different age cind appearance as having been the third rob- 
ber. As in United States v. Tni te , supra , Bryant's presence 
v/as the best way appellant could substantiate his defense. 

It was also essential that tlie jury hear Bryant ex- 
amined as to his activities on the night of the crime. Only 
one person could have been the third robber. Hot only did Mrs. 
Gardner originally ir’entify Bryant as the third robber, but he 
w:i3 also arrested in the samn car containing Adderly, PoUiill, 

•an 1 the gun ’’olhill used in the robbery. Tiie evidence pointing 
toward Bryant was sufficiently strong to sustain a legal infer- 
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encc under New York law that Bryant was the guilty person, ! 

People V. Guernsey , 24 A.D.2d 811 (3d Dept. 1965), and it was | 

also sufficient to permit counsel to examine Bryant as to j 

whether he was the third robber. I V/igmore, Evidence , SS139» ! 

142 (3d ed. 1940) . ! 

I 

If Bryant chose to invoke the Fifth Amendment on the 

witness stand, under New York law the jury was entitled to j 

! 

hear him claim tlie privilege and draw appropriate inferences. 

People V. Owens , 272 IJ.Y. 215 (1936). 

Contrary to the factual assertion in the opinion be- 
low (at 4), appellant did not "know” Bryant, and neither appel- 
lant nor counsel knew of the prior identification until tlie 
second day of trial (T 522) . Appellant had never seen Bryant 
until both were in the station house on the night of the ar- 
rests. Appellant sav; Dryant only once more, in detention, 
edsout a week later. 

Further, when appellant was at the station house, he 
had no reason to know he and Bryant were there on the same mat- 
ter. Both Detective Broughton and appellant testified that 
appellant was brought to the precinct on the pretense of a hit 
and run investigation, anu appellant testified he did not know 
he was involved in a robbery investigation until arraignment 
in court. Tuereaftcr appellant was in jail for mure than a 
year prior to trial, iicld on $7,500 bail, v/hile during this 
year Ltxryant v/aa free, tiaving no knowledge of or acquaintance 
with dry ant, and having seen Bryant only twice in his life. 
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appellant had no way to find him, especially since he was in- 
carcerated for the year between then and trial. 

Under all the circumstances in this case, the denial 
of ths continuance was a myopic insistence on expeditiousness. 
The State had violated the right to a fair trial by keeping 
Bryant's prior identification as the third robber secret in 
violation of Brady for more than a year prior to trial. Once 
the secret became known on the second day of trial, the defense 
acted diligently in an attempt to locate Bryant. V/hereas the 
defense should have had weeks or months to locate Bryant, four 
days in the midst of trial to locate hira in a city of 8,000,000 
people was not a fair opportunity to compel his attendance. 
Bryant's importance to tlie defense is obvious — he was the 
most critical defense witness on the key issue of the identity 
of the third robber. The request for a continuance to locate 
Bryant was reasonable, and its denial substantially iittpaired 
appellant's defense of mistaken identification. United States 
V. Elle nbogen , 365 F.2d 902, 985-86 (2d Cir. 1966). Under all 
the circumstances, the denial was grossly arbitrary and caori- 
cious, and ogregiously denied appellant a fair trial. 
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^j[ig__flppgl_^^nt a continuance to secure 

congl^anc^^jj^tt^^h^^Cour^^^^ubjgoena 

£o£j^dderlj^^s_^sjrchiatri^record^ 

Throughout the State appellate courts « and in its 
opposition to certiorari, the prosecution conceded that the 
denial of the continuance to secure Adderly's Medical records 
was constitutional error, but maintained the error was harn- 
less. In fact, the error was highly prejudicial. 

Here, the jury was left with the impression that 
the accomplice Adderly was a normal person of average mental 
stability. Under cross-examination on the first day of trial 
Adderly stated only that he had been sent to Kings County 
Hosoital for a routine psychiatric examination it the request 
of the warden, which apparently resulted in no indication any- 
thing was wrong wit.i him. That v/as the only testimony the 
jury heard as to Adderly's mental condition (T 196-98). 

The hospital records as to Adderly's psychiatric his- 
had oeen subpoenaed inimodiately upon the defense's learn- 
ing, during Adderly's cross-examination on the first day of 
trial, that he had been comitted to Kings County hospital for 
psychiatric examination during the pendency of the proceedings.* 

*Tjq prosecutor repeatedly stated that Adderly had agreed 
to testify for the ^tatc on t!ie <lay before trial (T 2-3, 73-74, 
162, 19u-99) ; thus, before that the defense had no reason to 
investigate Adderly's mental history. 
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The Court signed, and counsel served, the subixjena on the 
second day of trial, but by the fourtli day of trial the rec- 
ords still had not been produced, and the Court denied a con- 
tinuance to secure conpliance v/iUi the subpoena it had signed 
simultaneously with the denial of a continuance to locate 
aryant. Under Hew York law, the defense would have a basis 
for challenging Adderly's very competence to testify at all, 
or to have the jury at least weigh the contents of the records 
on the question of Adderly's credibility. People v. Rensing , 
I'l M.Y.3d 210 (1964) . 

Contrary to the opinion below (at 6) , without the 
subpoenaed psychiatric records the defense had no grounds to 
place Adderly's mental condition in issue, u'ithout the sub- 
poenaea records the defense had no way to impeach the false 
testimony Adderly gave concerning his psychiatric history, and 
had no grounds to call expert witnesses to challenge his com- 
petence. The defense was not aware of Adderly's mental prob- 
lems until he was cross-examined, and, without the records, 
appellant was, in effect, bound by Adderly's false testimony 
about his mental history. 

As was brought out at the coram nobis hearing, had 
the jury heard that Adderly had, in fact, been in Kings County 
Hospital for psychiatric treatment three times during the pen- 
dency of the proceedings — not once, as he testified trial 

the jury would have had good reason to doubt Adderly's vora- 
city. 
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Further, had the jury known, as Dr. Saland reported, 
t.-.at Adderly was -irrelevant' and -inco.,petent," and that he 
.Uffered fro» paranoid delusions - such as that -they- killed 
hi. iwther When she cane to visit hin in jail -- the jurors 
would not have viewed his testirony as that oi a nomal person. 

Had the jurors known that Dr. Saland prelinlnarily 
diagnosed Adderly as a paranoid schisophrenic, and that it was 
contrary to nedical advice that he was not connitted for fur- 
ther psychiatric evaluation, it is impossible to know what 
credence or weight they would have attached to his testimony. 
— v. Rensing. supra . 14 M.y.2d at 214. 

The subpoenaed, but not produced, records would have 
had a greater i-pact on the jury than the letter written by an 

acconplice which caused this Cour^ 

sea cnis Court to reverse in United States 

V. Pacelli » Doc. Ilo. 73— 37 /Oz-joi ■* 

J 2137 (2d Cir. Jasnuary 11, 1974), slip 

opinion 1347 at 1367-C8. 

The psychiatric records which the defense was pre- 
cluded from using here were a far more valuable tool to dis- 
credit Adderly -s testt«,„y than the hidden facts which caused 
a reversal in Un ited stat es v. Miller , 411 P.2d 325 (2d cir. 

1969) . in Mi^, the prosecution failed to reveal that an 
accomplice witness had been hypnotized in order to refresh his 
recollection as to certain evidence. Merc, the defense was 
completely precluded from arguing in su,™ation U.at Adderly 
was .lentally ill, and that his sickness affected his credibility, 
his line o., summation, especially when connected with the bla- 
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tant discrepancy between Adderly's and Detective Broughton's 
testimony Adderly's, that there were four, and Broughton's, 
that there were three, men in the car on the way to the rob- 
bery — might have swayed the jury's assessment of Adderly's 
veracity. 

Moreover, as the diagnosis of paranoid schizophrenia 
and the unheeded recommendation for further psychiatric commit- 
ment were made only one year prior to trial while the indict- 
ment herein was still pending, the evidence of Adderly's mental 
illness was more compelling and far closer to the tirae of trial 
than the fifteen-year lapse which caused the reversal in People 
V. Sen sing , su^ra, 14 M.Y.2J at 210. Contrary to the opinion 
below (at 6) , at the coram nobis hearing Dr. Jiminez testified 
that the only way to determine whether Adderly was a paranoid 
schizophrenic at the time of trial would have been to conduct 
a contemporaneous examination of him at that time (llll 28). 

Without the subpoenaed records, the defense had no 
basis to call expert v/itnesses to challenge Adderly's very com- 
petence to testify. Had the defense obtained the records, appel 
lant could have used experts to place Adderly's competence in 
issue. Without the psychiatric records, there were no facts 
upon v/hich an expert could base an opinion. People v. Rensing . 
suoi^, 14 iI.Y.2(l at 214. 

..ithout the subpoenaed psychiatric records the jury 
nau ever-/ right to believe Adderly was telling the truth and 
was perfectly normal. This was a subpoena the trial judge him- 
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self had signed, agreeing that the records were relevant to 
inpeach Adderly, and it v;as the Court's duty to enforce the 
subpoena anu conpel the hospital to produce the records rather 
than to terminate the trial abruptly. The opportunity to 
cross-examine is useless unless the examiner is porrvitted to 
ascertain the facts to discredit a lie. 

The State concedes that the denial of a continuance 
to enforce the subpoena was constitutional error. As the com- 
plainant's identification of appellant was not strong (see 
infra . Point II) , the prosecution also conceded that Adderly 
was the ''primary " witness for the prosecution, and that the 
other evidence as to appellant "needed reinforcement in order 
to obtain conviction." (See statement pursuant to for^acr Code 
Crim. Proc. j342-a) . The failure of the Court to permit coun- 
sel to secure and adequately exardne these records, thereby 
precluding the defense from discrediting the principal State 
witness, who was an accomplice, cannot be viewed as harmless 
to appellant. United States v. Miller , supra , 411 K.2d at 832; 
United States v. Zboro;yski , 271 r.2d 661 (2d Cir. 1959); People 
V. Reusing , suor a, 14 N.Y.2d at 214. 
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Point II 

THE STATIOIJ HOUSE SHOU-UP OF APPEL- 
LANT v;a3 so conducive to irreparable 
MISTAKEN IDENTIFICATION AS TO VIOLATE 
DUE PROCESS. 

The pre-trial identification of appellant by Mrs. 
Gardner v/as unnecessarily and impernissibly suggestive. Fur- 
ther, the circumstances demonstrate tliat there was a substan- 
tial likelihood of irreparable mistaken identification of 
appellant as the third robber. Accordingly, the judgment 
should be reversed and a now trial ordered. Ileil v. Diggers , 
109 U.S. 1C8 (1972); Foster v. California , 394 U.S. 440 (1969); 
Stovall V. Denno , 38C U.S. 293 (1967). 

It cannot be disputed that the show-up was unneces- 
sarily and impermissibly suggestive. Three days after the 
robbery Mrs. Gardner v/ent to the station house and selected 
Adderly, Polhill, and Ulysses Bryant from a line-up as the 
three robbers. Several hours later these three men were 
brought in individually by tlie Assistant District Attorney, 
and she confirmed her identification. Contrary to the opinion 
below (at 7) , this show-up did not consist of a parade of 
tlierctofore unseen men. Rather, it consisted of Adderly, Pol- 
hill, and ii' /a..". Appellant appeared alone in a show-up before 
!lrs. Gardnet ' inoty minutes later. 

This sh'j’z-up of appellant a substantial time after 
the line-up in ’./hich he did not participate and after the con- 
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elusion of the parade of the other three men must have sug- 
gested to Mrs. Gardner that the police and prosecutor believed 
her original identifications were mistaken or tliat appellant 
was a participant in the robbery. :teil v. Diggers , supra . 

409 U.S. 196-97; Foster v. California , supra . 394 U.S. at 493. 

Not only v;as the procedure suggestive, it was 
unnecessarily suggestive. Unlike the victim in Stovall . ' 

Mrs. Gardner was not injured or indisposed at the time. 

As Bryant and the other defendants had been placed in a 
line-up earlier that day. there was no valid reason why 

appellant could not also have been displayed to rirs. Gard- 
ner in a line-un. 

The central inquiry, then, is v/hether aUer tl.o to- 


tality of circumstances Mrs. Gardner's "identification was 
reliable even though the confrontation procedure was sugges- 
tive." heil V. niggers . s upra . 409 U.3. at 199. This Court 
has stated that the question is 

. . . whether tlic procedure found to 
have been "unnecessarily" or "im- 
permissibly suggestive was "so con- 
ducive to irreparable mistaken iden- 
tification" [ 3 toval i ] or had such a 
tendency "to give rise to a vesrv 
substantial likelihood of irrcoaroble 
misidcntification [ Siiumons ] that 
allowing the witness to make an in- 
court identification would be a 
denial of due process. 


The Supreme Court has stated: 


United States ox rcl. P h i noa 
^. "Follctte , 4 23 r.2d 
915 (2d Cir. 1970). 
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The factors to be considered in 
evaluating the likelihood of nis- 
identification include the oppor- 
tunity of the witness to view the 
criminal at the tine of the crime# 
the witness' degree of attention, 
^e accuracy of the witness ' prior 
descriptions of the criminal, the 
level of certainty demonstrated 
by the witness at the confronta- 
tion, and the length of tine be- 
tween the crime and the confronta- 
tion. 


V. diggers, supra. 40Q 
u:T 7 at m- 55 . — 

Mrs. Gardner's opportunity to observe the third rob- 
ber at the time of the crime were minimal. She testified that 
the O.ird person moved in and out of the rooms of the apartment 
searching for money, and had no physical contact with her 
(T 206, 280-39, 341-42, 348). Further, Adderly tied her to a 
bod with her face dov;n (T 286, 290-91, 364, 365). She was so 

hysterical that she did not know how much time elapsed during 
the incident (T 293-94). 

Moreover, Mrs. Gardner's attention was not on the 
third robber, it was focused on Adderly, who had put a gun to 
her head as soon as the door was open, held the gun to her 
head throughout the entire incident, and threatened three times 


to kill her (T 278, 204-06, 207, 290-91, 303). Thus, Mrs. 
Gardner's attention was focused on Adderly and the gun he held 
at her head, not on the third norson searching the apartment. 

V. Mc.:andrick , 443 p.2d 30, 34 

(2d Cir. 1971) . 
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Mrs. Gardner gave no prior description of the third 
robber/ except to say that she could renei'iber the robbers' 
faces. She originally identified Bryant as the third robber/ 
and he was clean-shaven and twenty-five years old. If Mrs. 
Gardner's original identification is taken as a description/ 
it is clear that appellant did not fit her original descrip- 
tion. Appellant was bearded/ and t]\irty-nine years old. The 
dissinilarity in appearance is striking/ and it indicates that 
Mrs, Gardner's subsequent identification of appellant is not 
reliable. 

Mrs. Gardner's level of certainty during the con- 
frontation with Bryant was high. The transcript of her 
station house confrontation with Bryant containts a definite 
and positive identification of hin as the third robber v/ho 
searched the aparti.'.ent for i.raney (T 320-22) . 

Contrary to the opinion beloi/ (at 3) / the transcript 
of Mrs. Gardner's station house identification contains no 
expression of doubt as to Bryant's having been the third rob- 

prosecutor conceded that the transcript contained 
no expression of doubt (T 320-22/ 323). At trial she did tes- 
that she had been uncertain about Bryant/ but/ as the 
transcript docs not reflect uncertainty/ it is likely that her 
trial tcstir'.ony was subsequently provoked to explain her change 
of mind. 

Although Mrs. Gardner's subsequent identification of 
appellant v;as equally certain, it cai:^ as a result of a sugges- 
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tive show-up. The fact that she nade equally certain identi- 
fications of two non, one clean-shaven and one boarded, only 
throe days after the connission of tlie crine indicates she did 

not have a very clear impression of what the third robber looked 
like . 

Mrs. Gardner's ineibility to make a reliable identi- 
fication of the third robber is heightened by the fact that 
she mistakenly believed he had v;orn a hat during the conu-iission 
of the crime. She testified that only one of the three men 
had v;orn a hat (T 354-55). At the station house, v/hen Dryant 
was brought in alone without a hat, she asked that he wear a 
hat. Then, with Hryant wearing a hat, she gave a positive 
identification of him as the third nan (T 320-21) . Detective 
Broughton testified that only Polhill had been wearing a hat 
(T 390).* Tnis further conflict is another factor challeng- 
ing .Mrs. Gardner's cibility to identify the third robber. 

The totality of the circumstances points strongly to 
tne conclusion that Mrs. Gardner's in-court identification was 
the result of irreparable mistaken identification: the lack of 
substantial opportunity to observe the third robber, the dis- 
traction of Adderly's holding the gun to her head, the original 
identification of another person (Bryant) , the dissimilarity 
in ago and appearance betv/een the tv/o non, the mistake as to 


*JIr. Gardner, who saw only Polhill, testified that Polhill 
was v/earing a hat (T 233-39 , 240-49, 251). 
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the third robber's wearing a hat, and the thwarting of the 
defense from producing 3ryant at trial make this a case where 
the possibility of irreparable mistake was very high indeed. 

Hei 1 V. Biggers , supra , 409 U.S. at 193-99. 

Given the paucity of the other evidence inplicating 
appellant as the third robber, it cannot be said that the error 
in admitting Mrs. Gardner's in-court identification testimony 
was harmless because it was "reasonably probable t!iat the jury 
was swayed by the invalid testimony." United States ex rol . 
Sprinole v. Pollctte , 435 F.2d 1380, 1384 fn.4 (2d Cir. 1970); 
United States ex rel. Phipps v. Follette , supra , 428 F.2d at 
916-17. 

The accor.plicc Addorly’s testimony was inherently 
suspect, and under Wow York lav; required corroporation. Code 
Crim. Proc. S399. Added to this was the effect of the promise 
to Adderly. Apart from tlie highly suspect testimony of Adder- 
ly , the only evidence tending to connect appellant to the conv- 
mission of the crime v/as that of Detective Broughton. Broughton 
identified appellant based on "several seconds" of observation" 
in the dark of night made from 150 feet away (T 375, 384-85) . 

The detective's ability to observe from his position was so 
poor that ho did not observe the fourth man in the car. He was 
"certain" he saw throe men in the car during the ten minutes ho 
had it under observation (T 399-400, 375-77) , but Adderly tes- 
ti Tied that in fact tliore were four rujn and. the fourtii man never 
v/ont into the apartivent (T 199, 113, 116, 126, 142, 107). The 
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detective said he had previously seen appellant once before 
on the street^ but could not renerjber where or when (T 336) . 

This circunstance nade hin susceptible to unconscious sugges- 
tion leading to mistaken identification.* Wall, Eye-V/itness 
Identification in Criminal Cases , 119-22 (1965) . 'Without Mrs. 
Gardner's in-court identification, the only other evidence 
tending to connect appellant to the criro was this "fleeting" 
identification by one detective -- which v;as undercut by Adder- 
ly’s testimony — and it cannot be said that Mrs. Gardner's 
identification was harmless error. Uniliod States ex rel, Phipps 
V. Follette , supra . 42C F.2(: at 916; People v. Caserta , 19 IJ.Y. 
2d 13, 24 (1966) .** 

Even if the jury believed Detective Broughton's 
"fleeting" identification, it did not place appellant inside 
the apartment v/here the robbary took place. As the detective 
ceased observation when the four men were parked 200 feet from 
the victims' building (T 377-79, 337), he could not testify 
which three had robbed tl^e complainant in her apartment. Only 
the accomplice Adderly testified it was appellant who partici- 
pated in the robber^,', and not the fourth nan "unseen" by the 

*;!one of the other five detectives who were present testi- 
fied, apparently because they could not identify appellant. 

**In Caserta , the only corroboration of the acco; iplice 's tes- 
tir'ony v/as nade by a police officer who had nade a split-second 
observation of the defendant driving past the officer's parked 
radio car at night. The strength of the evidence under theso 
circumst ’.nces was not siiCh t'lnt error could be regarded as harm- 
less. P eopl e V. Caserta , supra, 18 :i.Y.2d at 21-22, 23-24. 
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detective, and, absent Mrs. Gardner's tainted testimony, the 

jury had to rely exclusively on Adderly's word for the iden- 
tity of the third robber. 


Unlike the case against Polhill, the case against 
appellant relied heavily on Mrs. Gardner's testimony. Polhill 
was arrested in the sane car with Adderly and Dryant, and the 
gun used by Polhill in the robbery was found in the car. :io 
gun was found in the search of appellant's apartment, and none 
was admitted into evidence against him. Polhill was positively 
identified out of a line-up and at trial by both tlr. and Mrs. 
Gardner. Mr. Gardner never saw the third robber. The jurors 
in this case deliberated for eight hours. The strength of the 
evidence against Polhill must result in the conclusion that 
their deliberations were about appellant. 


Nor can it be said that the record demonstrates with 
any degree of certainty that the "right man" was convicted in 
this case. The transcript of Mrs. Gardner's identification of 
Ulysses Dryant as the third robber does not contain the expres- 
sions of doubt she later claimed; to the contrary, it records 
a positive identification. The line-up procedure during which 
she identified Dryant is designed to eliminate r.vio taken iden- 
tification by providing for a higher degree of reliability 


than a shov;-up. Jail, Hyo-’.?i tness Identification in Crimin^^l 


Cases , sunra, at 103 . 


There is no evidence in the record v/hich 


indicates that her original identification was wrong 
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Point III 


THL FAILURE OF THE COURT AHD PRO- 
SECUTOR TO CORRECT ADDERLY'S FALSE 
TESTIflOIIY THAT iiE WOULD BE PERMIT- 
TED TO PLEAD GUILTY TO A LESSER 
CRIME EVEW IF HE DID NOT INCULPATE 

appellant deprived appellajjt of 

DUE PROCESS. 

Prior to trial Adderly pleaded guilty to robbery in 
the first degree. At that proceeding Adderly inplicated appel- 
lant in the cririo. During this pre-trial proceeding, Adderly 
was told that if he testified against the co-defendants in 
substantially the sane v;ay he had at the plea proceeding he 
would be allowed to change his plea to a plea of guilty to 
atternpted robbery in the third degree. The Court and the pro- 
secutor told Adderly he would not be pernitted to plead guilty 
to this incredible reduction in the charge "unless" he testi- 
fied "substantially" as ho had at the pre-trial proceedings 
when he inplicated appellant as the third robber. The Court 
explicitly told Adderly there would be no reduced plea at the 
conclusion of trial unless he testified "against these defen- 
dants," and that his testimony must "conform" with what he had 
said at the hearing (T 72 - 75 ).* 

During cross-oxanation of Adderly at the trial, he 
repeatedly denied that he had to "make the sane statement" or 
say that these tv/o non were ir.;plicated in this robbery" in 

"The minutes of this proceeding arc annexed as Appendix F. 



order to receive the lesser plea. Adderly testified that he 
could enter the lesser plea if he would only "tell the truth." 
The Court and the prosecutor rcroaincd silent, allowing the jury 
to conclude that this v;as a true account of the agreement (T 
158-66, 202-03).* 

In the instant case, while the jury knew Adderly 
had been offered leniency for his testimony, the repeated 
silence from the Court and prosecutor precluded the jurors 
from ):nowing the full e;:tent of tliat agroenont to testify, 
and created the impression that Adderly would receive leniency 
no natter whom he named as the third robber. The prosecutor's 
failure to inform the jury when Adderly lied constituted a 
breach of his responsibilities. Giglio v. United States . 405 
U.S. 150 (1972); Napua v. Illinois . 3C0 U.3. 264 (195'''. 

Appellant s right to a fair trial onco..ipassed the 
right to have t'.\e jury hnoiv that Adderly v;as not free to make 
an honest chc.ngc in testimony as to the identity of the third 
robber without adding years of imprisonment to his sentence.** 
noth the Court and the prosecutor made the conditions under 
which Adderly would get the lesser plea perfectly clear to him. 


The minutes of this proceeding are annciccd as Appendix G. 

**The juri^ was told (7 19D-201) that under den; York law the 
range of punishment for Adderly 's pre-trial pica to robbery in 
tne tirst degree, as a second offcni'er, v;as 15-69 years. Former 
Lav;, ;;'51941, 2225. A plea to attempted robbery in 
the thiru degree would subject Adderly to only 2-1/2 to 19 years' 
imprison: 'ent. Former W.V. Penal Law, 55261, 1941, 2129. The 
(Uttorence in the miniivun sentence is 12-1/2 years. 
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and Add3r:y h= would not rooelve the lessor pie. if he 

«d not nare appellant, necause of hdderly.s repeated denial. 

And the failure by either 

y eitaor the prosecutor or the judge to re- 
al t.'iis critical aspect of the agreenent, the jury was never 
nfor^ed. The jury's failure to have this infon..tlo„ ™de a 
all and fair appraisal of Adderly'. credibility impossible, 
and precluded the jurors fro:, undcrstandim why Adderly was 
locked into testi:.»ny incri:,Unating appellant. 

It is Clear that Adderly lied about the agrec^nt to 
testify in order to curry favor with the prosecutor by making 
his tcsti:.ony as credible as possible to the jurors. Uaeuc v. 

Il linoi s y 3C0 U.S. at 270-71 a- ^ 

>- /i. As this Court has ob- 

served: 

An acconnlico so testifyina nay 
believe that the UefendLt's a^- 

waJd^thai^^ vitiate expected re- 
nay have been either 
inplicitly pronised 
bin in return for his plea of 
guilty and his testinony. 

lifted States v. Padeett. 

1970 )'"''* (Jnnfnr 

TO Withhold this knowledge fron the jury deprived the jurors 
df i.,portant lnfor.,ation noecssary to assess Adderly'. stives 
to lie abo',t the identity of the third robber. 

Tht conduct of the Court greatly exacerbated the pre- 
judice to appellant because, when counsel sought to elicit what 
«as virtu.,::,, a g-uote fro:, the Court's o,,n state, ent as to the 
condition of Adderly 's receiving the lesser plea, the Court 
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twice told counsel and the jury; 

is untrue if your are re- 
ferrin^ to the ti:.ie he offered the 
plea in court, of course it is 
untrue. 




Horcov.r, the Court's unsworn testinony supporting 
Adderly added the judge's prestige and sta^p of approval to 
the repeated lies of the accomplice about the terras of his 
agreenent, as well as to Adderly 's entire testimony implicat- 
ing appellant as the third robber. The Court abandoned the 
neutral position of a trial judge and gave unsworn testimony 
in support of Adderly 's false testimony. 

As Judge areitel viev;ed the question from another 
point of vie-w, the Court's interference with the cross-enani- 
natlon of Adderly, m violation of the right of confrontation, 
deprived appellant of the argu.aent that Adderly could not make 
an honest change of testimony as to the identity of the third 
robber without losing the right to enter tl.e reduced plea. 

— E 2 d 2 Ctt, su;^, 432 P.2d at 704, 705. Without 
the knowledge toat Adderly was not free to make an honest change 
in testimony, the jurors could not make a discriminating apprai- 
sal of Addorly's motivations to testify as he did. Id., at 701,- 
iin lted otates v. Campbell, 426 P.3d 547, 550 (2d cir. 1970). 

In short, appellant w.is denied a trial v/hich could 
in any sense be called fair. The District Attorney conceded 
in ti.e We-w York courts that .hdderly was his -primary- witness 
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against appellant. See Statonent Pursuant to For;:ier Code of 
Criminal Procedure j342-a. Given the doubtful quality of 
r-iTs. Gardner's testimony, discussed supra , the jury's verdict 
of necessity rested heavily on tlie jurors' assessment of Ad- 
derly's veracity. 3e depriving then of the knovvlcdge of the 
extent of the prosecution's agreement with Adderly, the jurors 
remained unaware of the full extent of Adderly 's interest in 
testifying as he did, and of the fact that Adderly 's testimony 
as to the terns of the agreement was false. Thus, the order 
should be vacated and the case remanded for a new trial. United 
V. ^ssimo , 275 F.2d 129, 132, 133 (2d Cir. 1960). 

COIJCLUSIOiJ 

For the above-stated reasons, the order of the Dis- 
trict Court should bo vacated, tlie writ granted, and the case 
remanded for a new trial. 

Respectfully submitted, 
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